


Basis of the Charge

8(a)(5)

Within the previous six months, the Employer failed and refused to recognize the union as the collective bargaining representative of

its employees.

8(a)(5)

Within the previous six months, the Employer failed and refused to bargain in good faith with the union as the collective bargaining

representative of its employees.
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Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board 
agent.  Sending us your written account of the facts and a statement of your position is not 
enough to be considered full and complete cooperation.  A refusal to fully cooperate during the 
investigation might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor requests to limit our use of position statements or evidence. 
Specifically, any material you submit may be introduced as evidence at a hearing before an 
administrative law judge regardless of claims of confidentiality. However, certain evidence 
produced at a hearing may be protected from public disclosure by demonstrated claims of 
confidentiality. 

Further, the Freedom of Information Act may require that we disclose position statements 
or evidence in closed cases upon request, unless an exemption applies, such as those protecting 
confidential financial information or personal privacy interests. 

Preservation of all Potential Evidence:  Please be mindful of your obligation to 
preserve all relevant documents and electronically stored information (ESI) in this case, and to 
take all steps necessary to avoid the inadvertent loss of information in your possession, custody 
or control.  Relevant information includes, but is not limited to, paper documents and all ESI 
(e.g. SMS text messages, electronic documents, emails, and any data created by proprietary 
software tools) related to the above-captioned case. 

Prohibition on Recording Affidavit Interviews: It is the policy of the General Counsel 
to prohibit affiants from recording the interview conducted by Board agents when subscribing 
Agency affidavits. Such recordings may impede the Agency’s ability to safeguard the 
confidentiality of the affidavit itself, protect the privacy of the affiant and potentially 
compromise the integrity of the Region’s investigation. 

Correspondence:  All documents submitted to the Region regarding your case MUST be 
filed through the Agency’s website, www.nlrb.gov. This includes all formal pleadings, briefs, as 
well as affidavits, documentary evidence, and position statements. The Agency requests all 
evidence submitted electronically to be in the form it is normally used and maintained in the 
course of business (i.e., native format).  Where evidence submitted electronically is not in native 
format, it should be submitted in a manner that retains the essential functionality of the native 
format (i.e., in a machine-readable and searchable electronic format).  

If you have questions about the submission of evidence or expect to deliver a large 
quantity of electronic records, please promptly contact the Board agent investigating the charge.  
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If you cannot e-file your documents, you must provide a statement explaining why you 
do not have access to the means for filing electronically or why filing electronically would 
impose an undue burden.  

In addition, this Region will be issuing case-related correspondence and documents, 
including complaints, compliance specifications, dismissal letters, deferral letters, and 
withdrawal letters, electronically to the email address you provide.  Please ensure that you 
receive important case-related correspondence, please ensure that the Board Agent assigned to 
your case has your preferred email address.  These steps will ensure that you receive 
correspondence faster and at a significantly lower cost to the taxpayer.    If there is some reason 
you are unable to receive correspondence via email, please contact the agent assigned to your 
case to discuss the circumstances that prevent you from using email.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541, Investigative Procedures offers information that is 
helpful to parties involved in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

   
M. Kathleen McKinney 
Regional Director 

MKM/cs 

Enclosures 
1. Copy of Charge  
2. Commerce Questionnaire 
3. Notice of Federal Mediation and Conciliation Services for Bad Faith Bargaining 

Allegations 

cc: Federal Mediation and Conciliation 
Services 

 
 







 

 

NOTICE OF FEDERAL MEDIATION AND CONCILIATION SERVICES FOR 
BAD FAITH BARGAINING ALLEGATIONS 

Under the National Labor Relations Act, both the employer and union have a 
number of obligations under the law, including the duty to bargain in good faith. 

We encourage you to take advantage of the following resources from the Federal 
Mediation and Conciliation Service (FMCS) (www.fmcs.gov). FMCS is a non-
regulatory, independent federal agency, separate from the National Labor Relations 
Board (NLRB), whose mission is to preserve and promote labor-management peace and 
cooperation. FMCS services include: 

• Mediation, if you need assistance and support with your contract 
negotiations (available at https://www.fmcs.gov/services/resolving-labor-
management-disputes/collectivebargaining-mediation/); 

• Skills development training for collective-bargaining negotiation, 
committee effectiveness, and conflict resolution (available at 
https://www.fmcs.gov/services/education-andoutreach/skills-development-
training/); 

• Education on contract administration (available at 
https://www.fmcs.gov/services/buildinglabor-management-relationships/). 

Education on contract administration (available at FMCS is a Congressionally 
funded agency offering support to both unions and employers at workplaces and these 
FMCS services and resources are provided at no cost. FMCS services are customized to 
the specific needs of employer and union leadership groups and FMCS is available to 
assist with next steps and/or answer questions that come up throughout a collective-
bargaining agreement negotiation process, as well as for future stages of a labor-
management relationship.). 

For more information on the full range of FMCS services and how these services 
can be helpful throughout various stages of the collective bargaining process, see OM 22-
08. To discuss the specific needs of your group, please reach out to an FMCS mediator 
(https://www.fmcs.gov/aboutus/locations/find-a-mediator/) or by phone at (202) 606-
8100. 






